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Abstract

Freedom of thought, expression and speech are considered the most imperative values and
liberties in the Islamic context since its arrival. Moreover, in Islam, it is not only a basic right
but in some cases, it becomes a necessary duty for a Muslim believer. According to Islamic law,
the freedom of expression and speech is constituted as a fundamental right and duty for every
believer. Therefore, Muslim scholars must establish and maintain for all Muslim men and
women, rulers, and public, common and special, to search out the truth and convey the message
of God. But it is also noticed, where Islam declares it as a fundamental right and civil liberty, it
also binds it with some limits and boundaries for the sake of public welfare and human dignity.
Besides, Islam is the balanced religion therefore justice and balance of power must be prevailed
in every field of life, including liberties and rights. In this context, many Muslim scholars wrote
and spoken about this significant issue. Muhammad HashimKamaliis one of the most
distinguishedscholars who give much importance to human liberties and civil rights, including
freedom of expression, speech, and thought. He has a good number of academic writings and
recommends some legal, social, and moral limits on freedom of expression. This paper is an
effort to examine ProfessorKamali 'sviews and approaches on the Freedom of speech in modern
sociopolitical context. The analytical research methodology has been adopted with a qualitative
approach in this study.
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Introduction:

The majority of Muslim scholars believe in freedom of expression with in responsible and
limited parameters. Even the traditional ofMuslim scholars (‘Ulama’) and the modern Muslim
jurists agree upon the freedom of expression under some valid legal, ethical, and social limits.
One of the leading Muslim scholars and voices in this context is a prominent Malaysian scholar
Prof. Dr. Muhammad HashimKamali'. He is a leading figure in the conventional approach to
freedom of expression and speech. He considers it the most important human right and liberty
but demands some reasonable limits on it too. He has dozens of books, lectures,and research
papers on the issue of freedom of expression. In fact, in the modern age, he academically writes
and speaks on this issue in the Muslim perspective responsively. No doubt, he has valuable
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contributions to this issue in the modern age from the Muslim side, which we don’t find any
other.

This study explores that he has a very balanced approach regarding freedom of
expression and speech. On one side, he has the deepest insight into the fundamental Islamic
principles and on the other side, he interprets them according to contemporary needs and
requirements. As a jurist and an Islamic scholar, he demands and considers freedom of
expression as a vital and fundamental human right but also demands some legal, social, and
ethical limits on this right to protect human dignity as well as the right of freedom of expression.
His point of view is full of academic arguments and references. Consequently, we can observe
his voice is the leading voice in the contemporary age on the Islamic concept of freedom and
rights. Even the Western scholars deem his books as a reference on this issue. He has many
valuable books and articles on this issue. In thispaper, it will be tried to elaborate his point of
view on freedom of expression from his books, articles, and interviews with an analytical
approach.

Literature Review:

Right to freedom of speech has become the most important issue in both, Islamic and western
thoughts, especially with the growing phenomena of postmodernism. It got more attention in
contemporary ages. Many Muslim and western scholars are trying to reinterpret this issue
according to the need and requirements of modern times. Dr. Muhammad HashimKamali, a
notable Islamic scholar is one of them from Muslims who works very extensively on this issue.
Some important writings on the issue which are considered for the study given below;

1. Mill, John Stuart, On Liberty (Boston: Ticknor and Fields Publishers, 1863.
2. Al-T’ll1, Abdul Hakim Hassan, al-HurrTyyah al-‘Ammah.Beirut: DarFikar al-Arabi, 1983.

3. Kamali, Muhammad Hashim, Freedom of Expression in Islam.Kuala Lumpur: Berita
Publishers, 1994.

4. WojciechSadurski, Freedom of speech and its limits. Netherlands, Kluwer Academic
Publisher, 2001.

5. HamidMowlana, Theoretical perspective on Islam & Communication, China Media
Research 3:4(2007):23-33.

6. Khan, Wahiduddin, “Islam aurAzadi-e-Fikr-o- Khiyal”, Monthly al-Risalah, no. 237
(1996):2-3.

7. Kamali, Muhammad Hashim, “Ethical Limits on Freedom of Expression with Special
Reference to Islam ”, Journal of Islamic Law and Ethics (2014):42-62;

8. Kamali, Muhammad Hashim, “The Approved and Disapproved Verities of Ra’iy”, AJISS
7:1(1990):39-63.

9. Kamali, Muhammad Hashim, Freedom of Expression in Islam.Kuala Lumpur: Berita

17



ActalslamicaVol: 8, Issue: 1IMuhammad Hashim Kamal’s Views... Jan-June 2020

Publishers, 1994.

10. Kamali, Muhammad Hashim, “Freedom of expression in Islam; An Analyses of Fitnah”,
AJISS10:2(2005):178-200.

11. Kamali, Muhammad Hashim, “Freedom of expression in Islam; An Analyses of Fitnah”,
AJISS10:2 (2005):178-200.

12. Clark, Ben,” Freedom of Speech and Criticism of Religion; what are the limits?”
Murdoch University E-Law Journal 14:2 (2007):94-121.

13. Saeed, Riaz Ahmad, Limits of Freedom of Expression from the Islamic perspective and
its major differences from the Western perspective, Al-Azwa 50;33(2018), 29-51.

It can be observed from the above literature review that the concept and views of freedom of
expression from Muhammad Hashim Kamali is needed to be explored in themodern era.
Therefore, in this paper the views of, “Muhammad HashimKamali on Freedom of Speech are
tried to be analytically discussed. This issue is not discussed earlier, therefore, it’s a research gap
for this study and hopefully,it will open new dimension of research in his specific field of study.

Dr. Kamalr’s Principles to Freedom of Speech and Expression:

Prof. Dr. Muhammad HashimKamali considers the freedom of expression as the most vital
human right and defines it in a legal perspective, because in Islam all kinds of rights and liberties
are granted by Almighty Allah through Shari‘ah (Islamic Law). He defines freedom of
expression likely, “Freedom of expression includes freedom of the press and the liberty to
communicate ideas in all forms; including books, pictures, signs and other means of
communication”." Additionally, he adds about its purpose and status in this way, “The purpose
(of freedom of expression) may be to inform, to communicate ideas, to persuade, to convince
others, to reveal the truth or to clarify and eliminate doubts”."According to his academic
perception, the status of the freedom of expression is legal over the world’s legal traditions
including Islam, “The basic notion of freedom and of freedom of expression would appear to
strike a common note in all legal traditions, including that of Islam’s”." Here, we would like to
add that in Islamic perspective the notion of freedom of expression including other rights and

liberties are not just a legal one but it has moral and religious validity as well.

Objectivity and Significance: If we consider the position of freedom of expression in the
universal legal traditions, we can easily determine its status that it is not freelance but is based on
some responsibilities and limits. These limits and responsibilities determine its importance and
purity. It means Islamic limits are not new and alone in this field but these limits and restraints
make it more secure and vital for human dignity and honor. The HolyProphet [Jonce said during
Tawwaf of K’aba;

“How superior you are and how fine your smell; how immense you are and how
immense your holiness. By the Allah, in Whose Hand is the soul of Muhammad, the
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sanctity of the believer is superior before Allah than your sacredness, his blood and

his wealth, and to think anything but good of him """

Professor Kamali also discussed its objectivity and significance in Islamic perspective in
his academic work on freedom of speech. According to Dr. Kamali’s opinion, there are two
basic objectives of free speech in Islam. He assumed, “There are basically two main objectives
that are served by the right to free speech; 1-discovery of truth and 2-upholding human

dignity”.Vi These two rights are more vital in Islamic Shari‘ah even that many verses of Quran

and traditions of the Holy Prophet st articulate the validity and importance of both. The first

primary source of Islamic teachings as well speaks about these most vital rights of a man. Allah
guides us in the Quran as;
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“By the Time, Verily Man is in loss, except such as have Faith, and does righteous deeds
and of Patience and Constancy”."

The Prophet Muhammad sfcontinuously expressed this essential issue in his
statements. ImamBayhaqi narrates a thought provoking Hadith of the Holy Prophet,
“HadratAbiDharr (R.A.) states that my best friend (The Holy Prophet) advised me to tell the
truth even it is unpleasant”."" According to Sheikh Salih al-Fowzan,” it is necessary for anyone
when a case is in the court anyone who is a witness of this case should tell exactly what he saw
although it may be unpleasant or go against someone”. In case of a witness, Islam does not
bother anyone, no matter he or she is the nearest relationship. Allah commands to the believers:
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“O, believers! Stand out firmly for justice, as witnesses to Allah, even as against

yourselves, or your parents, or your kin, and whether it is rich or poor for Allah
can best protect both. Follow not the lusts, lest ye swerve "*

A contemporary interpreter of the Quran, Hafiz° Abdusslam Bhutvi assumed about it, “You must
firmly give true witness against him although he is rich or poor because Allah commands it and

59 Xi

Almighty Allah is the best wisher of all the creations”.

Dignity of human beings: According to Dr. Kamali’s views, the other key objective to freedom
of expression, other liberties, and human rights is the dignity of man. He considers it
complement of human dignity; “Freedom of expression also complements human dignity. For
the essence of character and personality is reflected in a person’s opinion and judgment”.xii Many
verses of the Holy Quran and Ahadith of the Prophet [Ilead us to the dignity of humanity:
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"By the Fig and the Olive, And the Mount of Sinai, And this City of security, We

have indeed created man in the best of molds » i
The important standpoint of the Holy Quran regarding human dignity is that he breaks all the
barriers against human beings. Dr. Kamali firmly believed, “The Quranic verses clearly surpass
all the racial social or religious barriers that divide humanity. It is a general and absolute
declaration and there are evidences in the Shari‘ah to qualify the broad and universal term of this
statement”."Y On another place of the Holy Quran, Almighty Allah, the only Lord of the universe
regards the human being with its true spirit and divine power. The following verse of the Quran
is repeatedly described during the study due to its importance on this issue for human respect and
dignity.
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“We did indeed offer the Trust to the Heavens and the Earth and the Mountains;

39 XV

but they refused to undertake it, being afraid thereof: but man undertook it”.

These verses of the Quran show dignity, respect, and regard for human beings. These verses
show man as trustee (Khalifah) of the Allah on the Earth. According to Allamah Muhammad
Igbal views about this verse; “Man is a trustee of free personality and he, therefore, bears the
responsibility that goes with it. Moreover, freedom in this sense is a trust which man has
accepted at his risk” " Human Rights and liberties also preserve the dignity of man in the
society because he is a supernatural creation. According to the proceedings of an international
seminar on ‘Human Rights in Islam; “To preserve the dignity of man it is necessary that society
guarantees him food, drink, lodging, clothing, education, and employment and as well as his
right to express opinion, participate in his political life of his country and to be assured of his

99 XVii

own security and that of his kin”.

Discovery of Truth: It can be said that the discovery of truth and upholding human dignity are
the foundational stones of human rights and liberties in Islam. Although these two do not
contradict each other if in the meanwhile they confront one another than the discovery of truth is
a priority in Islam. Dr. Kamali’s opinion also favors this issue; “Of these two objectives which
both are recognized and validated in Islam. It is perhaps the discovery and vindication of truth on
which Islam tends to be more emphatic”. " According to Professor Kamali’s opinion, freedom
of expression is a fundamental human right and has more significance and clear status in Islamic
Shari‘ah. Even that he considers it a barometer to judge the worth of an Islamic government. He
often stresses that “Freedom of expression has frequently been characterized a barometer by
which to measure the democratic quality of an Islamic government and its commitments to rights
and liberties of its citizens”.™ He also confesses this fact that the difference of opinion creates
knowledge and also necessary for a reasonable public consensus. In this way, we can know the
public opinion and can utilize public opinion to improve government performance. According to
his cherished views, “It is only to be expected that free speech may bring contentious issues out
into the open and stimulate difference of opinion but may be this is the only way to facilitate a
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meaningful consensus on an issue”.” This study has a strong agreement to his opinion that the
freedom of speech and criticism can play a vital role to enhance the performance of government.

Moreover, he raises a substantial question that we can use the right to free speech to hold
the government and society to account in the sense of constructive and fair criticism on different
issues. In this issue, he considers the freedom of speech as God’s gift and an excellent tool to
remove injustice and misconduct of rulers from state and society. He explained his views,
“Freedom of speech is also a powerful instrument when used to combat injustice and to expose
the misconduct of rulers and leaders who exceed the limit of their authority”.*'Actually this
importance and scope of free speech is not a principle of Dr. Kamali’ but these are retrieved from
the Holy Quran, Hadith of the Prophet Alsizand sirah of the righteous caliphates of the Islamic
history. Most of them we have quoted in the first and second chapters of the research. He
mentioned some very important fundamental principles of free speech in the Islamic perspective.
According to him, there are five primary principles of Islamic freedom of speech.1-Principles of
Hisbah, 2-Sincere advice (Nasthah), 3-consultation (Shira), 4-Personal reasoning or opinion
(ljtthad or Ra’y) and 5- Positive Criticism (Muhasibah)”.*" It is also an agreed point that the
freedom of criticism can play a major role in account a government if we use it for constructive
purpose and style.

Accountability or Hisbah and freedom of expression: From the above discussion of Dr.
Kamall arguments it is observed, the Hisbah®™" is the most important principle of Islamic
freedom of expression. Dr. Kamali argues; “Commanding good and forbidding evils is a
coordinate Quranic principle which lies in the roots of many important of Islamic Shari‘ah laws
and institutions. This Quranic principle is also known as Hisbah, which lays down the
foundation of some of the basic liberties (as free speech)”.™" ‘Abdul KarimZaydan states his
view on Hisbah, “The principle of Hisbah provides the freedom of the person to formulate and
articulate a judgment”.”™ The Quran and the sayings of the Prophet 2sidiscourse a detailed
code on the principle of Hisbah:
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“Let there arise out of you a band of people inviting to all that is good, enjoining what

35 XXV

is right, and forbidding what is wrong: They are the ones to attain felicity”.

In Islamic teachings, Hisbah is one of the most important principles which can be used to
transform the society and individual for virtues and welfare. The blessed Prophet is:falso set
out a principle regarding Hisbah;

“If any of you see something evil he should set it right with his hand; if he is
powerless to do so, then through his tongue and if he is incapable to do even that,

33 XXVii

and then let him condemn it by his heart, but this is the weakest form of faith”.
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Therefore, we can assess this fact that according to the Quran and Hadith, the principle of
Hisbah (commanding good and forbidding evil) is an obligation on every Muslim. This principle
can play a vital role to reform and establish a modest and welfare society and the State of

Madinah of the kind Prophet sz was the best example of it.

Sincere Advice or Nasthah: According to HashimKamali views, sincere advice (al-Nasthah) is
the second foundational principles of Islamic freedom of speech, according Dr. Kamali’s views.
Literally Nasthah means a friendly reminder or sincere advice. According to Islamic scholars, the
word advice does not properly explain the word of Nasthah. Arabic word Nasthah automatically
includes the meaning of sincerity or sincere advice. According to Dr. JamalBadi arguments;
“The term Nasihah cannot be precisely translated in English because it is a wide notion which
cannot be traced in the English language or to any other language.Some use the term sincerity
but this is only part of the idea. Nasihah is truly seeking the best, in terms of intention and action,
for the one to whom he is making Nasthah”.*" The Holy Quran uses it from the perspective
that the Prophet to advise his nation. Almighty Allah mentions an excellent discourse of the
Prophet Noah (A.S.):
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“But (I am) a messenger from the Lord and Cherisher of the worlds | but fulfill
towards you the duties of my Lord's mission: | am to you a sincere and

trustworthy adviser” ™

A good number of Ahadith of the blessed Prophet st articulates the detailed concept of
Nasthah, its feature, status, and importance in Islam. In a Hadith of the Prophet 5% said:

“Al-Din (Islam) is the name of sincere advice. Then we asked: To whom? He
responded: To Allah, His Book, and His Prophet and to the leaders and the

Muslims Ummah .

Dr. Muhammad Hashim Kamali said while commenting on the Hadith of Nasthah in this
way; “The spirit of Islam regarding Nasthah is to promote a watchful but kind manner on the part
99 XXXI

of followers who are likely to maintain and defend the ethical and spiritual values of Islam”.
We can differentiate between Nasihah (sincere advice) and tawbikh (warning). According to
another Hadith of the blessed Prophet /s, the Nasihah is considered as a moral and religious
obligation. The Prophet s said about Nasihah, “When you are asked for your sincere advice,
you must give him”.**"This obligation shows the importance of Nasthah and its relation with
freedom of expression in Islam.

The third most important aspect of the foundational principle of freedom of expression is
Ijtihad or personal reasoning in the Islamic perspective. Dr. Kamali writes about the importance
of Ijtihad; “Ijtihad is the most vital source of Islamic law after the Qur'an and the Sunnah. The
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main differentiation between Ijtihad and the revealed sources of the SharT'ah lies in the fact that
Ijtihad is an incessant process of development whereas the divine revelation and Prophetic
legislation stopped at the death of the Holy Prophet (1. This should also be kept in mind that
the matter of Ijtihad has directed the relation to freedom of expression and opinion because both
accept differences of expression and opinion. Dr. Kamali sums up the issue of free speech and
Ijtihad as, “The tradition of Muslim scholarship in relation to freedom of expression and Ijtihad
is, on the whole indicative of latitude and tolerance”. ™" This means the Muslim tradition in
freedom of expression is based on self-autonomy and tolerance towards others. Muslim behavior
and intellectual standpoint is flexible towards freedom.

Shorah or Consultation: The fourth significant foundation principle of Hashim, Kamali’s idea
of freedom of expression in the Islamic perspective is Shiira or Consultation. He considers it a
key feature of the Islamic state and society. He affirms it in his statement; “Being one of the
leading principles of the Islamic Government approved in the Quran, Shira wants the head of
state and government leaders to perform the public affairs through consultation with the
community members”*Almighty Allah commands the Prophet 2sto consult his

companions. Allah commands to the Prophet sand as well as all believers about consultation
in the Quran, “And consult them in affairs.Then, when thou hast taken a decision”.
(StirahAl‘Imran 3:169)So for that purpose, the Prophet 2sizconsulted the matters with his
companions most of the times. HadratAbtuHurayrah (R.A.) narrates, “I/ have never observed
anyone to be more attentive in consulting the companions than the Prophet 2. "' Almighty
Allah reveals a Strah with the name of Surah Shiira in the Honor Quran and then commands all
the Muslims to resolve their issues with a consultation.
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“Those who hearken to their Lord, and establish regular Prayer, who their
affairs by mutual Consultation; who spend out of what We bestow on them for

XXXVii
Sustenance”.

The Prophet [lcommands the Muslims to consult and it is obligatory to respond to the
consultancy. HadratJabir narrates from the Prophet, “If one of you consults his brother, then let
him counsel him” X" The majority of Islamic scholars consider the consultancy as obligatory
and one of the most important pillars of the Islamic Government. ImamTabri speaks;
“Consultation is an excellent commandment and great pillars of Islamic government. It is the

primary code of Islamic Shari‘ah which is necessary and specialty of Islamic government”. ™

The consultation is so important because it creates a difference of opinion which is
necessary to resolve a problem and know the mode and mentality of the public. It plays the role
of positive feedback and also to keep check and balance on public policies of a democratic
government.
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The abovementioned principles of freedom of expression are most important to
understand the features of freedom of speech in the Islamic context. Actually, these principles
work like features of the freedom of expression in Islam. This study observes that if we want to
understand freedom of expression in the light of Islamic teachings, it is more necessary to
recognize these most important principles. We can use these principles to increase the
performance of a Muslim state and society if we use it for constructive objectives. Moreover, the
effort of Muhammad HashimKamali regarding freedom of expression and speech from the
Islamic point of view is highly appreciated.

HashimKamalr’s ethical Limits to Freedom of Expression:

Muhammad HashimKamalimentions some legal and ethical limits and restraints on freedom of
expression for its validity and importance in a state and society. The first question which is
raised and answered by Muhammad HashimKamali is regarding absolute freedom of expression.
According to Dr. Kamali’s opinion, it is impossible with ground realities and facts of Life. He
affirms; “It is inconceivable that any society would have attempted or achieved total and
unrestrained right to free speech for a certain amount of restriction goes hand and hand with the
fact of life”."! These facts of life demand some legal and ethical limits on freedom of expression
for its validity as well as to save the society from anarchism and clashes.

Valid speech: According to Kamali’sarguments sometimes the ethical aspect of a limit is more
valid than a legal one and sometimes the legal aspect gains more weight than an ethical one. So it
depends upon time and occasion and varies from society to society. He observes, for free speech
validity it is also necessary that public opinion should be free from all of unfairness and
discrimination but it is not till now. He openly says;

“Public opinion determines to a large extent, the acceptable limits of such
freedoms and rejects what is unacceptable and excessive. And yet public opinion
is not a free agent as he reflects the combination of moral, religious, cultural and

legal influence”. "

He accepts this fact that most of the legal limits are excessive because laws are related to
society and every society is differing from one another. So, ethical limits may be acceptable to
all because ethics are more common than laws. According to Mr. ‘Alijah Izetbegovic’s opinion:

“Although religion and ethics have close affinity with one another, unlike religious

beliefs exclusive of other religions, ethical norms are often shared between followers

of different faiths within and across territorial divides”. ™

For that purpose, Dr. Kamali advocates and focuses on the ethical limits rather than legal
ones. He pointed out various legal limits and restraints on freedom of expression in the Islamic
perspective. He also said about the excessiveness of legal limits which are imposed on freedom
of expression. He says; “A great deal of inhibitions and restrictions that are imposed on freedom
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of speech are extra-legal”.xIiii Dr. Kamali strongly rejects this claim and objections that most of
the ethical limits cause harm to the future of free speech. He affirms; “Freedom of expression is
broadly speaking a subject to the same limitations, whether moral or legal those are applied to

s Xliv

other rights and liberties”.

Avoidance of Harm: According to him the key ethical limits on freedom of expression in
Islamic perspective are three; “1- Avoidance of harm to others including hate speech, privacy,
and dignity, 2 Prohibition of Fitnah in the society including chaos, crime and violence and 3-
Restrictions on slandering, insult, and blasphemy, etc.”" According to Dr. Kamali’s views,
public speeches of harmful views are not allowed in Islam. He says: “ Public Utterance of
Hurtful Speech this title is a direct translation of the Qur’anic phrase ‘al-jahr bi’-si’ min al-
qawl’, perhaps one of the most far-reaching limits on freedom of speech of both legal and ethical
import” X' Dr. Kamali makes his arguments from Quran verse of surah al-Nisa. Allah declares
this principle in the Quran very clearly:
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“Allah loveth not that evil should be noised abroad in public speech, except
where injustice hath been done; for Allah is He who heareth and knoweth all
things o i

According to Dr. Kamali’s arguments, the aforementioned verse does not pose a prohibition, nor
does any penalty for this violation, rather than it contains ethical advice and guidance. It is also
needs to know that hurtful speech may consist of violation of the honor of its victim, offending
his sensibilities or causing him/her physical harm and loss of property.

However, the Quran make an exceptional case in hurt or harm speech which also mention
in the verse of the Quran. According to another renowned Isalmaic scholar on these verses;

“It does, however, make one exception for those who have been wronged. Hence

all varieties of hate speech and hurtful expressions publicly uttered are proscribed.

The only exception the text has granted aims at vindication of justice. But even

here, al-jahrbi’l-sii’ must be limited to that which is deemed necessary under the

circumstances, and it is unwarranted altogether in the absence of injustice”.’dviii

The above quoted arguments consider the harmful speech or act as an ethical
limited to freedom of expression in the Islamic context. So we should abide by these
ethical boundaries.

Prohibition of Fitnah: Another important limit on freedom of speech in the Islamic perspective
is eradication of Fitnah™™. Dr. Kamali also considers Fitnah in legal and ethical limits and in
case of Fitnah, freedom of speech can be limited and even abrogated. He further elaborates.
According to historical evidence in the Islamic context, freedom of speech cannot be allowed in
case of the spread of Fitnah. Dr. Kamali maintains his arguments as:
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“Freedom of expression does not allow the subjection of believers to corrupt views
and influences that violate Islamic principles. Such offensivespeechandconduct
maybepenalized, althoughtheprecedentsofthe Prophet's four immediate political
successors suggest that punishment should be severe only if the conduct in question
amount to blatant disbelief {kufreSarh)”."

These views of Dr. Muhammad HashimKamali are based upon the Qur’anic discourse. Fitnah is
not allowed in any case according to o Islamic Teachings. Even the Holy Quran permits Jihad
against Fitnah. Many Verses of the Holy Quran describes it;
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"And fight them on until there is no more tumult or oppression, and there prevail
justice and faith in Allah altogether and everywhere; but if they cease, verily
Allah doth see all that they do"."

In another verse of the Holy Quran Fitnah is declared more dangerous than a human
murder. <= Allah commands in Surah al-Bagarah:
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"And slay them wherever ye catch them, and turn them out from where they have
turned you out; for tumult and oppression are worse than slaughter"'.”

Hence, Dr. Kamali considers the seditious freedom of expression as abuse in the name of
freedom of expression and it creates a problem for a peaceful social and legal order. He further
explains, “Seditious speech is an abuse of the freedom of expression that threatens the legitimacy
of a lawful government as well as the
collapseofasociety’snormalorder. Thistheoreticalcharacterizationmay
appearfairlyuncontroversial,butproblemsarisewhenitistranslatedinto practice”.

Carrying on his point of view he further says to limit or some time abrogate the freedom
of expression to maintain public order is the same in Islamic and western legal discourse.

“Statutory restrictions on freedom of speech and expression are common in both
Muslim and non-Muslims legislation. The main areas of concern tend to differ
from one country to another, although a broad line of
distinctioncouldtheascertainedbetweenadvancedanddevelopingcountries.Seditiont
hatthreatensstatesecuritytendstooccurmorefrequently in developing nations, as
industrialized nations generally have had a longerexperiencewithdemocracy"."™
Thus, he recommends, “The Government has a right to limit and restrict the freedom of
expression in the situation of Fitnah, rebellion, and sedition”.™ This is the most important limit
and principle on freedom of expression in Islamic context because fitnah (sedition) is strictly
disliked and prohibited.
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Spared of evils and obscenity are not allowed: The fourth ethical limit in the Islamic
perspective is to restrict the spread of evil in the society including, pornography, obscenity and
vulgar writings. Many of the verses of the Quran command to avoid the obscenity, and the
matters related to it. Allah Commands:
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“Say: the things that my Lord hath indeed forbidden are: shameful deeds,
whether open or secret; sins and trespasses against truth or reason; assigning of

partners to Allah, for which He hath given no authority; and saying things about
Allah of which ye have no knowledge”. v

The Prophet . prohibits all kinds of evil and obscenity. The Prophet said about
obscenity and indulgence, “Obscenity (al-Fukush)™ and indulgence (al-Tafahhush) have
nothing to do with Islam”.™" From the above discussion it can be we find that a regular code of
‘Iffahwa ‘Ismah in Islamic Shari‘ah (respect and dignity) which is not found in any other thought
or religion of the world. Here, the last Messenger of Allah it appreciated those who protect
their dignity and avoid illegal sexual relations;

“Seven people will be sheltered by Allah under His gloom on the day when there
will be no shadow except His. (One of them is)... a man who rejects the call of a
beautiful lady of noble birth for an illegitimate sexual interaction with her and
says: | am fear Almighty Allah "

The Islamic Shari‘ah closed every way and path of illegal sexual relationships
because this destroys the human race. Allah considers it as the greatest sin in the Quran due to
its vulgarity. “Nor come nigh to adultery: for it is a shameful (deed) and an evil (Siirah al-
Isra’17:32).” The prophet ilswarns humanity for the evils of adultery. Once the beloved

prophet s rightly said on an important occasion to his humble followers:

‘O Muhdjirin, there are five things with which you will be tested, and | seek
refuge with Allah lest you live to see them: Immorality never appears among a
people to such an extent that they commit it openly, but plagues and diseases that
were never known among the predecessors will spread among them”. lix
Consequently, the Quran itself awards him the punishment of adultery. It shows its
strictness. In Islamic Shari‘ah (Law) the punishment of illegal sexual intercourse after the
decision of the case from a credible jury is as Allah commands in the Holy Qura’n:
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“The woman and the man guilty of adultery or fornication, - flog each of them
with a hundred stripes: Let not compassion move you in their case, in a matter
prescribed by Allah, if ye believe in Allah and the Last Day: and let a party of the
Believers witness their punishment”. I

This is for the unmarried one, according to Figh (Islamic Jurisprudence), while for
married one; the punishment of stoning to death is prescribed. But under the Western influence
of liberalism and secularism one can see growing obscenity, indulgence and pornography as
social evils of the modern age in the name of liberty, freedom of expression and press and lack of
censorship on vulgar contents in the Western countries specially and generally all over the world.

Prohibition to violate other’s Privacy and make Harm to others; Dr. Kamali considers
violation of other’s privacy and infliction of harm to others including hurt to others as well an
important moral obligation and ethical cum legal limits in Islamic context. There are some
Qur’anic verses and also the principle of Islamic Figh which strengthens this claim.
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“O ye who believe! Avoid suspicion as much (as possible): for suspicion in some

cases is a sin: And spy not on each other behind their backs » b

The Prophet of Allah (1) said about this issue in a kindly manner, "It is from the

n IXii

excellence of (a believer's) Islam that he should shun that which is of no concern to him".
According to Islamic law; “Harm may neither be inflicted nor reciprocated in Islam”™™. In
addition, he argues, “The Shariah limits the freedom of speech and expression when it causes
harm to others. The legal maxim (qa‘idahkulliyah) on this simply proclaims that “Harm must be

eliminated, which has evidently both moral and legal implications”.IXiV

Besides,to defame another’s dignity is a chargeable attempt in Islam. Book of Allah
prohibits it. The Holy Quran recommends;

2
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“Nor defame nor be sarcastic to each other, nor call each other by nicknames:

»Ixv
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-seeming is a name connoting wickedness, after he has believed.:

While Hadith of the beloved prophet [ educated these significant moral values to the
Muslim believers, “The blood, honor and property of a Muslim are sacred for every Muslim” ™"
Concealing the weakness and to care about the privacy of others is the most significant deed in

the Islamic teachings. Islam recommends protecting a Muslim dignity at all. Thus, the Holy
Prophet lsi2 declares,
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“O people, who have professed belief verbally, but faith has not yet entered your
hearts: Do not interfere into the affairs of the believers, for he who will interfere
into the affairs of the Muslims, Almighty Allah will interfere into his affairs, and

he whom Allah follows curiously, is dishonored by Him in his own house”. bevil

It clearly means Islam does not allow freedom of speech on the cost of human dignity.
Here, Prof. ‘Ali Muhammad Bhat expressed his views likely to appreciate, “In Islamic legal
discourse, freedom of speech and expression is controlled only where the failure to do so, would
result in harming the cause of truth and defaming other societies and their sentiments”.*"

Moreover, Sab, Qadhaf and Iftra which cause harm to human respect and dignity are also not
allowed in Isalmic teachings. Clear Quranic verses and verdict of the Prophet [ are witness of it. Here
one thing is more important: Dr. Kamali makes difference in Sabb and Qadhaf. “Sabb (to insult) is
different from Qadhaf that the latter does not materialize without attributing a specific charge to another
person. Whereas a Sabb can be a general attribution which humiliates the person to whom it is
addressed”.”™ Here, we would like to conclude this point according to other research paper findings. It is
noticed from the above discussion, to insult anyone or to take charge of Qadhaf or Iftira is not allowed in
Islam. So Islamic freedom of expression does not allow anyone to insult or pollute someone’s respect
under the umbrella term of free speech. Islam protects and prefers the personal dignity and respect of
human beings in any case and in any circumstances. It means the ultimate goal to grant freedom of speech
and thought in Islam is the safety of human dignity and to the spread of truth.

Response to Criticism on Muhammad HasimKamali:

In the end it is necessary to analyze and criticize Dr. Kamali’s approach to freedom of expression. First of
all, it is a matter of appreciation that academically Kamali is the first Muslim scholar of the modern age
who deeply and in detail presented the case of freedom of expression in the Islamic perspective. The
critics of Kamali also appreciate his work on this issue. According to Dr. S PervaizManziir impartial
comments, “Conceivably the best point of entry in his highly influential work is Dr. Muhammad
HashimKamali’s unique contribution to debate over ‘Freedom of Expression in Islam’. That is really an
effort of love and labor of dedication and piety”."*We agree with Dr. Pervaiz’s appreciation. Next, he
criticizes Dr. Kamali’s work for lack of dialogue with modernity and modern secularism in the context of
freedom of expression. He says, “In his view and reply to the dialogue of secular modernism, it is far
from satisfactory. In sparking over the issue of free speech in Islam, the author may not have the smooth
going into the debate with modernity”.”® Actually the muslin modernist scholars try to find out the
solutions of Western decencies in Islamic teachings which are not a positive behavior. Here, Zafar Igbal

views about modernists as;

“The dilemma of the modernist scholars of the modern age is that they search out the
solution or alternate of Western thought and philosophy crises in Islam with Western
approach, while the solution of this illness have to compete the West with pure Islamic
teachings, spirit and ethics”."™

This approach sometimes presents Islam as a dummy (replica) of the Western thought.

They have also requesting attitude towards Islam and fundamental Islamic teachings.
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According to researchers’ humble opinion, it is not a proper way to compete with modernity.
Although, we can get benefit from Western or any other thoughts and philosophies but we should
not forget that Islam has its own approach and methodology to overcome modern issues. The
Prophet Muhammad s.fsaid in his statement, “The wisdom is the lost property of the believer,
so wherever he finds it, he is more deserving to get it”™" It is a fact that Islam does not agree
with every issue of modernity and Western thought. Although we cannot compel anybody to do a
right or wrong the Holy Quran differentiates between believers and disbelievers as well as their
way of living.

Islam bans and rejects all matters of Jahiliyyah. There is no difference this Jahiliyyah
may be old or modern. The Prophet s said in his last sermon (KhutbahHajjah al-Wada‘). The
Holy Quran also declares a person a loose thinker who worships his wishes rather than the clear
teachings of Islam. His thinking revolves around the finding of worldly things and luxuries.
Allah speaks in Siirah al-Furqan abut this category of people;
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“Seest thou such a one as taketh for his god his own passion (or impulse)? Couldst thou be a
disposer of affairs for him? Or thinks thou that most of them listen or understand? They are
only like cattle; - nay, they are worse astray in Path™™"

Subsequently, the Prophet lsisaid about Jahilliyyah, “All matters of Jahiliyyah (bad Customs and
tradition of polytheism) are under my foot”.” It can be a matter of chance that Islamic and Western
thought agree upon an issue but actually Western and Islamic thought are different and opponent to each
other right from their foundation and approaches. Islamic and Western concepts of good and bad are
different. According to ZafarIgbal’s comments on modernity;

“Every civilization contains a special good and all goodness of this civilization revolves around
this good. The Western good is unlimited freedom and liberty but the Islamic good is worship

of one Allah, which provides all kinds of goodness”.™"

We think this objection is not valid in this sense that Dr. Kamalt just tried to present the
traditional, Islamic legal and ethical point of view about freedom of expression. He does not
make a dialogue with modernity and comparison with modern concept of freedom of expression
in his book. As Sherman A. Jackson affirms in his review of the book freedom of Expression in
Islam; “The major purpose of this book to confirm Islam supports the justification of the truth
and the defense human dignity by granting the right to free speech”.™"According to our humble
opinion, this work can become a convincing argument for the case of freedom of expression in
the Muslim perspective in the future. Therefore a Western scholar Jackson rightly said; “Many of
his thoughts will definitely prove attractive to modern Muslims. This may give them sufficient
courage to stand the test of time. For this very prospect, Kamali earns our praise”.”"" It is
really a reasonable appreciation and fair analyses on Dr. Muhammad HashimKamali’s Book
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‘Freedom of expression in Islam’. We think this is a separate debate and the field is open to go
forward for more intellectual deliberation. We think it is only a begging, not an end. This work is
a serious effort to respondto the modern issue of freedom of expression in the Islamic
perspective.

It is also a misconception that Islam does not accept modern changes or freedom of
expression and thought. Actually Islam accepts all kind of positive changes but rearranges them
according to his requirements and environment. Islam has own principles to reject or accept any
issue. For example, Islam provides all kind of freedom of expression and thought but put some
moral and legal restriction to make it beneficial for the sake of society. It should also be kept in
mind that if free speech is a fundamental right of a person then on the other side it has to pay the
rights of other people is a responsibility and duty. So if we want a peaceful and sane society, we
should make a reciprocal relationship between rights and duties. The Nobel Quran leads us to
this issue in a more beautiful way;
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“And those in whose wealth are a recognized right, for the (needy) who asks and him
who is prevented (for some reason from asking) "™
Here, A Nobel Hadith of the Prophet A5t guides us; “Your God has a right upon you, your body
has a right upon you, and your kin has a right upon you, so you must provide the rights of all those who
has a right upon you”." Therefore, Dr. FathiOsman argues, “According to their faith, it is the individual
and collective social liability of Muslims, to protect the human merits and virtues of whole human being,
as well as defending the human rights of every human being is a moral duty for a Muslim, who trusts that
any repression is an obstacle of God’s will and plan in His creation”.”*This reciprocal relationship
between rights and duties guide us towards some restrictions and limits towards liberties and these
restrictions are not newly introduced by one in Islam but every legal system of the contemporary world
put some restrictions on freedoms and right to make it balance and proper, because without these limits

and parameters, any system cannot run itself fruitfully.
Conclusion:

This study perceives that Muhammad HashimKamali is one of the most distinguished scholars
from the Muslim community who majorly contributes to this important issue in contemporary
ages. According to him, Islam considers freedom of expression as right and responsibility both.
It is a big quest of the modern day, either freedom of expression can be restricted through law or
moral values to prevent sedition and conflict with other socio-religious values or it should leave
free for everyone at all. The Islamic freedom of speech is very sensitive and demands
responsibility because it is granted by Allah instead of any court, parliament, or constitution.
Islam does not allow hurting anyone under the umbrella of freedom of criticism, expression, and
speech.
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Although, Islam accepts free speech as a fundamental right and liberty but it does not
allow anyone to spread mischievous gossip under the cover of freedom of speech and expression.
So for that purpose, Islam puts some legal and ethical restraints and limits upon it for the sake of
societal peace and prosperity. According to professor Kamali’s views, it is a notable point that
Islam does not ban freedom of expression in a routine but sometimes limits it for some important
socio-political and socio-religious objectives and interests. According to his views, in Islamic
teachings, it’s not only a fundamental right, but in some cases, it becomes a necessary duty for a
Muslim believer. According to Islamic law, the freedom of expression and speech is constituted
as a fundamental right and duty for every believer.

Recommendations:

1. Ina modern era when the resources of media are more accessible there is a need to put
some restrictions on freedom of speech to save other’s privacy, faith, and respect.

2. There is need to understand Professor Kmaali’s views on freedom of expression, speech
and thought in a wider perspective.

3. Dr. Kmali is not only a jurist but he is also a human right promoter in Islamic context so
we may adopt hi philosophy in academic institutions.

4. 1It’s also recommended, it could be launched an academic study on Ph.D. level on his
thought as a comparison with western scholars on the issue.

5. There is also a need to study deeply the thoughts and approach of HashimKamali in
modern and postmodern context.

6. There is also a need to carefully evaluate his approach and literature produced by his
Center of advance Islamic Studies to get clear picture.
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